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ORDER AND OPINION

{1} This mater is before the court on cross mations for summary judgment and plaintiffs
request for a permanent injunction. At issue a this stage of the proceedings are two quegtions.
(1) Is the marketing center plan adopted by the Fue-Cured Tobacco Cooperative Stabilization
Corporation exempt from the North Carolina Antitrust Laws? and (2) If it is not, does it violate
those antitrust laws or conditute a tortious interference with business relaions? For the reasons
st forth beow, the court will grant defendants motion for summary judgment and deny
plaintiffs motion for summary judgment and request for permanent injunction.

Penry Riemann, PLLC, by J. Anthony Penry; Allen & Pinnix, P.A., by Michael L. Weisel
and M. Jackson Nichals, for plaintiffs.

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, L.L.P., by C. Ernest Smons, Jr.,
Donald H. Tucker, Jackson W. Moore and Jane R Langdell; Rose, Rand, Orcutt,
Cauley, Blake & Ellis, P.A., by David S Orcutt, for Defendants Flue-Cured Tobacco
Cooperative Sabilization Corporation, Bruce L. Flye and Lionel S, Edwards.



{2} At the outset, the court must address several concerns. One is the procedura posture of
the case. It has been only 26 days since the first complaint was filed. Not al of the defendants
have even answered. Limited discovery has taken place. The case was assigned to this court on
March 27, 2002, the last reply brief received on April 5, 2002, and ord argument heard on April
8, 2002.

{3} Counsdl have informed the court that there is an April 15, 2002 deadline by which
tobacco farmers are required to designate the warehouse a which they will offer their tobacco
for auction. Although the desgnaions are subject to change under certain rules, the firg
desgnation is criticd for the famers, the warehouses and the agencies which run the federd
tobacco support program. The deadlines are federally mandated, and this court lacks any
authority or basis upon which to dter those deadlinesin any way.

{4} The paties and their counsd have agreed to the procedure of filing cross motions for
summary judgment because of the time congdraints under which they are operating. It is clear to
the court that the parties need a prompt decison from this court and an expedited apped. For
that reason and with the consent of counsd for al parties, the court has undertaken to address the
limited but critica issues of the application of the North Carolina antitrust laws to the actions of
the Hue-Cured Tobacco Cooperative Stabilization Corporation (“Stabilization” or the
“Stabilization Board’) and the question of whether those actions are exempt from the application
of those laws. The court does so with some trepidation given the dhort history of the case and the
differing characterizations applied to the facts by the parties. However, the court has concluded
that there are aufficient undisputed facts upon which the court can determine the issues currently
before it and that there is ample judification for the parties unusua request for such expedited
consderation.  There are other issues in the case which will not be addressed in this order and
opinion, and there may exis disouted facts which are not materid to the issue of the application
of the statutory exemption relied upon by the defendants.

{5} The court dso notes that this is a Stuaion where the fundamenta economic sructure

which exiged a the time specfic legidation was enacted—in this case, 1921—has been



radicdly dtered without fault of any party to this lawsuit. The court is cdled upon to interpret
the datute under circumstances which were obvioudy not consdered by the Legidature in
adopting the dtatute because these circumstances smply did not exist a the time. The powers
afforded to the Stabilization Board by daute inherently involve matters of public policy which
lie in the purview of the Legidature. The Legidaure can and should review the datute in light
of these changed circumgtances. Given the court’s interpretation, the Legidature may amend the
datute to make any changes it deems necessary to carry out its public policy. This court is not
attempting to determine public policy but only to goply the datute as it currently exigs to the

situation before the court.

l.

{6} The court finds the following facts to be undisputed. Defendant Flue-Cured Tobacco
Cooperative Stabilization Corporation is a not-for-profit organization that is owned by and serves
the flue-cured tobacco farmers of Forida, Alabama, Georgia, South Caroling, North Carolina
and Virginia  Stabilizetion is organized as a “marketing asociaion” under North Carolina
Generd Statutes, Chapter 54, Article 19. Its mandate under this enabling statute, first enacted in

1921, is broad: the creation of these organizationsis alowed

to promote, foster, and encourage the intdligent and orderly producing and
marketing of agricultural  products through cooperation, and to diminate
gpeculation and waste, and to make the didribution of agriculturd products as
direct as can be efficiently done between producer and consumer, and to stabilize
the marketing problems of agricultura products. . . .

N.C.G.S. § 54-129 (2001). Further defining the scope and purpose of marketing associations—
aso in broad terms—is section 54- 132, which provides:

An association may be organized to engage in any activity in connection with the
producing, marketing or sdling of the agriculturd products of its members and
other famers, or with the harvesing, preserving, drying, processng, canning,
packing, doring, handling, shipping, or utilization thereof, of the manufacturing
or marketing of the by-products thereof; or in connection with the manufacturing,
sling, or supplying to its members of machinery, equipment, or supplies, or in



the financing of the above-enumerated activities, or in any one or more of the
activities specified herein.

{7} Since its inception in 1946, Stabilization's primary function has been to adminiger the
price component of the federal tobacco programt under contractud agreement with the United
States Department of Agricultures (USDA) Commodity Credit Corporation (CCC). The
program was established under the Agricultural Adjustment Act of 1938 as a means to raise and
dabilize tobacco prices and income. Under the program, tobacco growers agreed to restrict
supply viamarketing quotas in exchange for minimum price guarantees.

{8} Under the agreement with the CCC and auction warehouses, Stabilization makes loans to
digible flue-cured tobacco growers whose tobacco has been grown within the alotted quota and
does not bring the minimum price established for that grade a the auction market. Funds to
advance loans to farmers are borrowed from the CCC. The farmers tobacco that is consigned to
Stabilization is pledged as collatera to CCC for the money borrowed.

{9} In order to administer the price support program, the USDA requires that al tobacco that
Stabilization acquires through the program be graded at auction. The grade is assgned by
USDA graders who evauate each lot of tobacco under standards according to type and qudlity.
The USDA uses this grade to determine the price support level to apply to the tobacco. Without
the grade, a price level cannot be determined, and farmers therefore are not able to take
advantage of the program.

{10} The price supports made possible by the federad tobacco program provide a “safety net”
for growers—the importance of which no paty to this suit quesions. By ensuring famers a
minimum price for their crop every year, famers can plan, borrow and invest in ther farms, thus
permitting thousands of individud farmers to pursue their livelihoods with a degree of security
that would otherwise not be available.

{11} For most of the past century, the primary method tobacco farmers used to sdll their crops
was through one of many auction warehouses located throughout the region. Recently, however,

the auction warehouse system has been facing a severe chdlenge. Rather than desgnating their



crop for sale a auction, many farmers are choosing to sell their crops under contract directly to
buyers, such as large tobacco companies. The reason is sraightforward: Over the past two years,
the price that Stabilization’s cooperative members have received for tobacco sold through the
auction warehouse system is agpproximately nine to ten cents per pound less than they would
have received if they sold the same tobacco under contract outsde the auction system. This
price differentid subsumes two components Firds, the average price per pound of tobacco is
gpproximately five cents per pound higher than that received on the auction floor. Second, the
farmers must pay the warehouse operators fees and commissions that reduce the net price the
farmers receive at auction by agpproximately five cents per pound.

{12} These higher prices avalable to farmers who ae willing to contract directly with the
buyers has impacted the traditiona auction sysem dramaticdly. From 2000 to 2001 the
percentage of tobacco production sold under contract to the tobacco companies increased from
10 percent to over 80 percent. (Flye Aff. I 15) Over the same period, the total number of
independent warehouses in Stabilization’s geographic area decreased from 147 to 67. (Id. at
16.) Additiondly, as the amount of tobacco sold at auction diminishes, the number of USDA
graders working in the auction sysem diminishes as wel. USDA graders work in teams with
buyers. The buyers and graders form only as many teams as are required by the amount of flue-
cured tobacco sold at auction during any given year. USDA graders are experts in assgning one
of 88 USDA-recognized grades to tobacco. A decline in buyer/grader sets means that graders
must seek dternative employment.  Should the need arise to hire alditiond graders in the future,
the skilled workers would be difficult to replace. Therefore, any reduction in the number of
buyer/grader sets portends a permanent decline in the auction system because even if demand for
auctions were to increase, the USDA would confront a serious chalenge in being able to provide
the required personndl.

{13} Overdl, if these grower sdling patterns continue to favor direct contract sales rather than
auction sdes, the exigence of the auction sysem may be threatened, and, accordingly, the

continuation of the federa tobacco program price supports would aso be jeopardized.



{14} Throughout mogt of its exigence, Stabilization has had litle or no involvement with the
operation of tobacco auction warehouses. In 2001, however, Stabilization edtablished a pilot
program involving two warehouses, located in Wilson, North Carolina, and Statesboro, Georgia,
that it would operate.  According to Stabilization, the purpose of this program was to see
whether Stabilization could encourage a aufficient number of its members to say with the
auction sysem if Stabilization took the auction “in housg’ for the benefit of its members. For
the 2002 season, Stabilization’s board of directors considered and approved a program to open
fourteen new “marketing centers’ in Stabilization's territory.  In an effort to make these centers
an economicdly viable option for growers who fdt financid pressure to sdl their crop directly
under contract, Stabilization’s board agreed to waive the fees and commissons normaly charged
by warehouse operators. In effect the Stabilization Board decided to use its cash reserve to
subsidize the operation of the market centers. That subsidy directly benefited its members, who
did not have to pay fees and commissiorsiif they used the market centers.

{15} Warehouses chosen as marketing centers would be leased for five months out of the year
and would not be purchased by Stabilization. The lease agreements give the lessors no rights
with respect to the operation of the marketing centers.  Additiondly, the lessors have no
involvement in the decison to charge or waive fees, and they do not participate in the profits or
loses of the marketing centers.  Stabilization has no obligation to renew the lease beyond the
current marketing season.

{16} In accordance with its agreement with the CCC, Stabilization submitted its plan for the
marketing centers to the CCC. The USDA'’s Office of Generd Counse reviewed and approved
the plan. (Flye Aff. 135.)

.
{17} As dated above, this case centers upon gpplicaion of North Carolina law governing
agricultural  cooperative organizations. The dautory provisons (hereinafter the “Act” or the

“datute’) relevant to the court’sinquiry are asfollows.



{18}

{19}

N.C.G.S. § 54-141 (Associations not in restraint of trade):

No asociation organized hereunder shdl be deemed to be a combinaion in
redraint of trade or an illegd monopoly; or an atempt to lessen competition or fix
prices arbitrarily, nor shal the marketing contracts or agreements between the
asociation and its members, or any agreements authorized in this Subchapter be
consdered illega or in restraint of trade.

N.C.G.S. § 54-151 (Powers):

Each association incorporated under this Subchepter shdl have the following
powers. (1) To engage in any activity in connection with the producing,
marketing, sdling, harvesing, preserving, drying, processng, canning, packing,
goring, handling, or utilization of any agricultura products produced or delivered
to it by its members and other farmers, or the manufacturing or marketing of the
by-products thereof; or in connection with the purchase, hiring, or use by its
members of supplies, machinery, or equipment; or in the financing of any such
activities; or in any one or more of the activities specified n this section. No such
asociation, during any fiscd year thereof, shdl ded in or handle products,
machinery, equipment, supplies, and/or perform services for and on behdf of
nonmembers to an amount grester in vaue than such as are dedt in, handled,
andlor peformed by it for and on behdf of members during the same period.
(2) To borrow money and to make advances to members and other farmers who
deliver agricultural products to the association. (3) To act as the agent or
representative of any member or members in any of the above-mentioned
activities. (4) To purchase or otherwise acquire, and to hold, own, and exercise
dl rights or ownership in, and to sdl, trandfer, or pledge shares of the capita
stock or bonds of any corporation or association engaged in any relaed activity or
in the handling or marketing of any of the products handled by the associaion, or
engaged in the financing of the associdion.  (5) To establish reserves and to
invest the funds thereof in bonds or such other property a may be provided in the
bylaws. (6) To buy, hold, and exercise dl privileges of ownership, over such red
or persond property as may be necessary or convenient for the conducting and
operation of any of the business of the association, or incidenta thereto. (7) To
do each and everything necessary, suitable, or proper for the accomplishment of
any one of the purposes or the attainment of any one or more of the objects herein
enumerated; or conducive to or expedient for the interest or benefit of the
associaion; and to contract accordingly; and in addition, to exercise and possess
al powers, rights, and privileges necessary or incidental to the purposes for which
the associdtion is organized or to the activities in which it is engaged; and in
addition, any other rights and powers, and privileges granted by the laws of this
State to ordinary corporations, except such as are incondstent with the express
provisons of this Subchepter; and to do any such thing anywhere



{20} N.C.G.S. § 54-152 (a) (Marketing contract):

The asociation and its members may make and execute marketing contracts,
requiring the members to sdll, for any period of time, not over 10 years, dl or any
specified pat of their agricultural products or specified commodities exclusvey
to or through the association or any facilities to be created by the association.

1.

{21} Pursuant to Rule 56(c) of the North Carolina Rules of Civil Procedure, summary
judgment shdl be rendered if the pleadings, depogtions, answers to interrogatories, and
admissons on file, together with the affidavits, if any, show that there is no genuine issue as to
any materid fact and that any party is entitled to judgment as a matter of law. See N.C. R. Civ.
P. 56(C); see also Beam v. Kerlee, 120 N.C. App. 203, 209, 461 S.E.2d 911, 916 (1995)
(recognizing that summary judgment is agppropriate only when “there is no dispute as to any
materid fact”’). The moving paties have “the burden of showing there is no trigble issue of
materid fact.” Farrelly v. Hamilton Square, 119 N.C. App. 541, 543, 459 S.E.2d 23, 25-26; see
also Taylor v. Ashburn, 112 N.C. App. 604, 606, 436 S.E.2d 276, 278 (1993). In determining
whether that burden has been met, the court “must view dl the evidence in the light most
favorable to the non-moving party, accepting dl its assated facts as true, and drawing dl
reasonable inferences in its favor.” Lilley v. Blue Ridge Elec. Membership Corp., 133 N.C. App.
256, 258, 515 S.E.2d 483, 485 (1999); see also Murray v. Nationwide Mut. Ins. Co., 123 N.C.
App. 1, 472 SE.2d 358, 362 (1996). Summary judgment is proper where only questions of law
exist. Baugh v. Woodard, 56 N.C. App. 180, 183, 287 S.E.2d 412, 413 (1982).

V.
{22} The controlling legd issue in this case, which the parties agree needs to be determined at
this stage, is whether the exemption contained in N.C.G.S. § 54-141 gpplies to the actions of the
Sabilizetion Board in cregting the marketing centers and, more specificdly, in subddizing the

warehouse operations so that its members do not pay commissons or fees normaly incurred a



auctions conducted in public warehouses such as those operated by the plantiffs. If the
exemption applies, the actions of the Stabilization Board are protected even though they might
otherwise be in restraint of trade. The court believesthat issue is ripe for summary judgmen.

{23} Deciding that issue requires interpretation of the gtatutes set forth in Section 1l above and
goplication of the holding of the North Carolina Supreme Court in Tobacco Growers
Cooperative Ass'n v. Jones, 185 N.C. 265, 117 SE. 174 (1923), the only existing appellate
authority.  With respect to interpretation of the Statute, the court is cognizant that the exemption
cregted by the datute is in derogation of the common law, and thus the court should be careful in
its gpplication of the datute 0 that it does not extend the exemption beyond that which the
Legidature intended. See Vogel v. Reed Supply Co., 277 N.C. 119, 131, 177 S.E.2d 273, 280
(1970). It is equdly clear that where te intent of the Legidaure is apparent, that intent should
be given full effect. See Burgess v. Joseph Schlitz Brewing Co., 298 N.C. 520, 523-24, 259
S.E.2d 248, 251 (1979).

{24} The parties are not in disagreement over the historicd context in which the statute was
pased. In the 1920's tobacco farmers were a the mercy of a smal group of manufacturers that
could control the price they paid for tobacco. Only by combining in a cooperative could the
tobacco farmers protect themselves from being picked off one by one by the manufacturers. The
Cooperative Marketing Act was originally passed to give the farmer producers the leverage to act
in cooperation to ded with the large manufacturers. Because that authority carried with it the
potentia for violaion of the antitrust laws, the Legidature specificdly crested an exemption for
the farmer producers. That intent was clearly acknowledged by the Court in Jones. 185 N.C. at
270-71, 117 SE.2d at 176.

{25} As appears from the undisputed facts set forth above, the market for tobacco has changed
in dramatic ways dnce the daute was origindly enacted. The exemption has never been
rewritten. The court is cdled upon to interpret the datute in the current environment in which
the parties are operating. That environment includes the dramatic shift in 2001 from auction to
contract purchasing by the il limited number of manufacturers of tobacco products. There is a



legitimate disagreement between the parties over the question of whether the trend to contract
purchasing will ultimately result in the complete dimination of the auction sysem. There is no
dispute for purposes of these mations that the threat of the dimination of the auction market is
red and that the Stabilization Board was acting in response to that threat. Nor is there any
dispute that the dimination of the auction market could result in potentidly fatd damage to the
federa tobacco price support program and sgnificant disruption to the avalable market for
many smdl fames in rurd aeas of this and other dates. The result would leave the smal
famer with no auction sysem and a the mercy of the 4ill limited number of potentid
purchasers. Nor has the threst of price fixing by those manufacturers disappeared since 1921.2

{26} It is equaly important to look a what is not involved here. There are no dlegations that
the Stabilization Board is attempting to manipulate the price of tobacco. Indeed, it is probably
impossble for them to do so under the present sysem. Nor is there any dispute that the
motivation of the Stabilizetion Board is to assg its members. The members are the beneficiaries
of the subsdy tha diminates the auction warehouse commissons and fees and it is the
members money that is providing that subgdy. It is dso clear that there is no prospect that the
Sabilization Board is diminating the competition from other warehouses for the purpose of or
with the intent to subsequently raise the fees and commissons to atificidly high prices  The
Sabilizetion Board is controlled by its members, who would not tolerate such a Stuation.  Also,
Stabilization is a nonprofit corporation that would be prohibited from making a profit from such
activity. Thus, the use of monopoly power to atificidly raise the price of either tobacco or the
commissions and fees paid at auction by tobacco farmersis not an issue here.

{27} Againg this background the court begins a detailed look a the language of the datute.
The pertinent part of N.C.G.S. 8§ 54-141 for this case is the language which reads. “nor shdl the
marketing contracts or agreements between the association and its members, or any agreement
authorized in this Subchapter be congdered illegd or in redtrant of trade” Plantiffs contend
that this exemption does not apply for severd reasons. Firdt, they contend that there is no

contract between the Stabilization Board and its members and that a contract is a prerequisite to



cdaming the exemption. That reading of the words of the datute is too narrow. The Satute
refers to “agreements’ as wel as contracts—evidencing the intent to exempt not only the
contracts which were used in the early 1920's as described in the Jones case, but also other
arrangements between the cooperative and its members to permit the members to act together to
market their products on a levd playing fidd with the manufacturers. The Board has agreed
with its members to use ther money to subsdize their use of the auction markets by establishing
commisson-free market centers. It is that subsdy which is a the core of plantiffs complaint
and is the source of their problem. The subsidy is the draw to the Stabilization market centers
and the price differentid that makes the remaining public warehouses noncompetitive with those
market centers. The Stabilization Board has not agreed with anyone other than its members to
provide that subsidy.

{28} The exemption dso extends to “any agreements authorized in this Subchapter.” N.C.G.S.
§ 54-141. That provison requires the court to examine the powers conferred on the Stabilization
Board by section 54-151. If the Stabilization Board is granted specific powers, it may, within the
exemption, enter into agreements to exercise those powers. In subparagraph (1), the Board is
authorized to engage in any activity in connection with the marketing, selling, processing, storing
and handling of any agricultura products produced or delivered to it by its members. Paintiffs
contend that the Stabilization Board may only act with respect to product delivered to it. The
language emphasized above clearly authorizes the Board to act with respect to the marketing or
sde of agriculturad products produced by its members. The authority is not limited to delivered
product in the possesson of the Board. Such an interpretation would not make sense because the
only tobacco the Board ever takes possesson of is that tobacco which it purchases under the
federal price support program. Paintiffs interpretation would divest the Board of any power to
act with respect to tobacco offered for sde by its members and purchased by manufacturers at
auction. The Act was passed to provide leverage and assstance to farmer producers in that

precise buy-sdl reaionship.



{29} Other provisons of section 54-151 are relevant as well. Subparagraph (3) authorizes the
Board to act as agent or representative of any member or members in any of the above-
mentioned activities. Subparagreph (6) authorizes the Board to acquire or hold an interest in
such red estate and persona property as may be necessary or convenient for the operation or
conduct of any business of the Board. If the specific powers enumerated above do not cover the
activiies of the Board in edablishing the maketing centers, the catchdl authorization in
subparagraph (7) des. That subparagraph provides the Board with the power “[t]o do each and
everything necessary, suitable, or proper for the accomplishment of any one of the purposes or
the attainment of any one or more of the objects herein enumerated; or conducive to a expedient
for the interest or benefit of the association; and to contract accordingly. . .” (emphasis added).

{30} It is difficult to concelve of a broader authorization of power. The language highlighted
above from subparagraph (7) makes it clear that the Act was intended to authorize the Board to
enter into any contract necessary or convenient to achieve the purpose of the Act. Thus,
plaintiffS contention that the Board could not contract with third parties to do what the Board
itsedf could do is not supported by the language of the satute. The Board is authorized under
section 54-151 to provide commission-free warehouse services for its members and may contract
with othersin order to provide those services.

{31} Further authority is found in N.C.G.S § 54-152. Under that section, the Stabilization
Board is authorized to make marketing contracts which reguire its members to sdl their products
“exdudvdy to or through the association or any facilities to be created by the association.”
(emphasis added). Such marketing contracts were common when the Act was passed and were
specificdly upheld in Jones. For purposes of this case, the authority granted in section 54-152 is
sggnificant because it grants powers greater than those actudly exercised by the Board in
edablishing the market centers.  This section would authorize the Board to require its members
to sdl ther product a Board-established warehouses. Here the Board will only make an
opportunity avalable to its members to get a subsidized transaction if they use a Board market

center. If the Board could require its members to use only Board warehouses, the dtatute clearly



contemplated that the Board could take action which would diminate public warehouses for dl
intents and purposes and exempt such an action from the antitrust laws. If the action taken to
edtablish the market centers has the same effect, it is covered by the exemption as well.

{32} In summary, the court finds that the clear language of the daute permits the Stabilization
Board to operate its own market centers and to do so without charging its members a commission
or fee. It is dso clear from the datutory grant of power tha the Stabilization Board is free to
contract with third parties to do those things which its could do on its own. Such contracts are
covered by the exemption.

{33} The court next turns to a consderation and application of the North Carolina Supreme
Court’s interpretation of the Act in Tobacco Growers Cooperative Ass'n v. Jones. The Jones
caxe is factudly diginguishable in tha it dedt with enforcement of the cooperdive's right to
compel its members to enter into marketing contracts pursuant to which their product had to be
sold to the cooperative. There is no such marketing contract a issue here.  Although factudly
diginguishable, Jones is controlling legd authority on two criticd points pertinent to this case
Fird, it uphdd the conditutiondity and vaidity of the Act. If tha determination is to be
changed, the Supreme Court must do so. Second, it provided guidance on the andyss courts
should use in applying the exemption provided by the datute. That guidance makes it clear that
where the cooperative action taken is designed to secure a fair and adequate price for the farmer
producer and not to secure a monopoly in the farmer’s product, the exemption should apply. The
decison implies that the courts should look to determine the red party in interest in the
transaction. If the transaction is designed to permit the members to act in a cooperative way to
market thelr products so tha they might combat the economic leverage of a limited number of
purchasers and if the members are the red parties in interest or beneficiaries of the cooperative
action, the action fdls within the exemption. The decison adso makes it clear that where the
cooperative uses its own money to provide services that might be supplied by others for a profit,
including public warehouses, the exemption gpplies.  The following quotations from the opinion

are pertinent here;



The enemies of the cooperative sysem would be ddighted if the courts
were to hold that a cooperative association is not permitted to use its own money
in edtablishing warehouses, prize houses, redrying and processing plants, and
were forced to depend for these facilities upon such terms as the association could
make with its competitors. The laiter would be in the podtion of an amy wéll
armed, meeting in battle another army with noarmsat dl.

The cooperative association is merely granted by the datute the privilege
of building or condructing the necessary indrumentdities for carrying out the
purposes of the association, and of using its own money therefor, under terms and
conditions specified in the contract and agreed to by dl its members. The
cooperative marketing system has judtified itsdlf.

In this record there is no averment in the complaint or provison in the
contract disclosing that appdlant, by reason of the pool, proposed to sdl the
tobacco of appellee for a sum greater than its true and actud vdue, and dl
presumptions will be indulged in favor of the legdity of the contract, and such
presumption will only yidd when its illegd character planly appears. It may be
well admitted that the datute under which the plaintiff association was organized
was enacted by the Legidature to empower the tobacco farmers in this State to
protect themselves againgt the redtraint of trade in a market which was controlled
by a trust of tobacco manufacturers, and had been so controlled for many years.
There is no other motive or purpose that can be suggested. The purpose of the
combination of the farmers joined in this association does not appear to be, in the
language of the Indiana decison, "Other than to secure a fair and adequate price
for the growers product. We think such acts could not be held to be in conflict
with the morads of the time or to contravene any established interest of society.
Public policy does not ask that those who till the soil shdl take less than a fair
return for their labor. Public policy safeguards society from oppression; it is not
an insrument of oppression.”

{34} The Jones opinion not only upholds the conditutiondity of the Statute but dso expredy
permits cooperatives to provide to their members services which have a negative impact on for-

profit providers of the same services. It held:

Naurdly the cooperative movement among the farmers has aoused the
oppogtion of the financid combinations from whose unlimited power in fixing
prices the farmers are seeking to free themsdves, and dso among some of the
owners of the public warehouses, who are more or less dlied with the big buyers

. Beddes, the establishment of their own warehouses by the cooperative
associations will curtail the profits of the public warehouse business.

185 N.C. at 284, 117 SEE. at 183 (citation omitted).



{35} Additiondly, plaintiffs have submitted to the court severa cases decided under the
Capper-Volstead® and Clayton Acts?* two federa antitrust statutes. Though no federad antitrust
cdam is a isue in this case, plantiffs present these cases as indructive in determining the
goplication of the North Cardlina antitrust exemption for farmers at the center of the present
case.

{36} After reviewing these cases and conddering plantiffS arguments, the court finds
analogy to these cases to be misplaced. The cases cited interpreting the Capper-Volstead Act
involve antitrust concerns not a issue in this case. Each of those cases involved an atempt by a
cooperative to exercise monopolisic control over the supply or output of the commodity in
question.’ In the present case, plaintiffs have not dleged that Stahilization established its
marketing centers in an attempt to manipulate the supply of tobacco. Stabilization's decison to
make warehouse services avalable to its members on a cost-free basis does not affect the overal
supply of tobacco sold in the market, nor does it give Stabilization any control over the third-
party purchasers who buy &t auction or the prices they may offer.

{37} The court has dso conddered plaintiffs assertions that the Stabilization Board has logt its
exemption by virtue of the fact that its membership includes some people who are not now active
famer producers, citing a case involving application of federd <atutory exemptions® The
North Carolina datutory scheme is different from the federd datutes applied in the authority
cited by plantiffs. Membership is determined based upon datus at the time the origind share
was obtained, but voting rights are redtricted to active farmer producers, thus insuring that no
non-farmer producers can control or benefit from the Stabilization Board's actions.

{38} Findly, the Court tuns to a condderation of plantiffS argument that the Stabilization
Board has conspired with the owners and operators of the 14 locations where market centers will
be operated to create a monopoly in the provision of tobacco auction warehouse services. The
sample answer is that the exemption plainly permits the Stabilization Board to povide services to
its members that they might otherwise obtain from for-profit providers, even if such provison

causes the for-profit providers to go out of busness. The datute evidences a clear public palicy,



admittedly adopted in 1921 but not atered since, that permits the Stabilization Board to take the
action it proposes on behdf of its members. The action taken—eimination of cods, as opposed
to action to increase the price of the product—is permissble under the datute. If the public
policy embodied in the Satute is to be changed, it is up to the Legidature to enact amendments to
the Statute.

{39} The troublesome aspect of the current environment is that contracting aready threstens
the viability of auction warehouses, and the provison of auction warehouse services for free to
Sabilization members a the market centers further destabilizes the condition of the remaining
public warehouses.” It does not require an extensive background in finance to understand what
choice farmers will make when given the option of sdling their tobacco a the market center with
no commissions or fees charged and sdling a a public warehouse and paying commissons and
fees in excess of five cents a pound. There exigts the posshility, if not the probability, that the
market centers will be left as the only dStes for public auction of tobacco in the current
environment. Tha eventudity must be weghed agang the eventudity that if the Stabilization
Board does not act, no market for tobacco auction services will exig & dl.

{40} Plaintiffs are both angered and envious of the warehouse owners who have been sdlected
as contracting parties with the Stabilization Board. Plaintiffs argue that if the market should ever
turn around and public warehouses become economicdly viable again, those warehouses chosen
by the Stabilization Board will be the only ones left to benefit from that market and will thus
have monopoly power. No one can predict if that will happen or what the new environment
might look like. The court must make its decison based upon the undisputed current redlity.
The paties have differed over the characterization of the contractua arrangements between the
Stabilizetion Board and the owners of warehouses where market centers will be located.
Haintiffs deem them “sweetheart dedls’ for friends of Board members. The Board characterizes
them as arm’s length negotiated dedls for the best facilities for use by its members spread over an
adequate geographical base. The court finds that al the rdlevant facts are before it and that the
differing characterizations of the agreements do not prohibit entry of summary judgment on the



issue of the gpplication of the exemption. Because the court has determined that the members
are the red parties in interest and beneficiaries of the subsidy provided from their funds and that
the Stabilization Board is empowered to contract with third parties to accomplish its plan, the
court need not make any determination concerning precise details of the lease agreements or
sarvice contracts. The fact that those who have been chosen are compensated for use of their
warehouse pace, for the services they provide and for passng up other business opportunities is
not unusud. The exercise of business judgment by the management of the Stabilization Board in
entering into those agreements and profitability of those agreements to the warehouse owners are
not materia to the issues to be determined at this stage.

{41} The plantiffS podtion was amply daed by ther counsd a the concluson of ord
agument. They beieve that the tobacco farmers have only two choices. They can sdl on
contract directly to the manufacturers or, if they wish to protect themsdves from the tobacco
manufecturers, they can sdl a auction in public warehouses where they must pay commissions
and fees. The court believes that they have the third option of using their own funds to provide
auction services to themselves for free. The gods of the market center program are to insure the
aurvivd of the auction market and the federa price support sysem upon which so many smal
famers depend. The Stabilization Board may contract with third parties to accomplish those
gods.

{42} Finaly, the court concludes as a matter of law tha the plantiffs have not been deprived
of any protectible property rights without due process of law in violation of Article I, section 19
or Article I, section 34 of the North Carolina Conditution. See Jones, 185 N.C. at 271-85, 117
SE. a 177-83.

V.
{43} Since the court has determined that the exemption applies, it is not necessary to
determine if the actions of the Stabilizetion Board violate antitrust laws.  Applicaion of the

exemption dso defeats plaintiffS cams for tortious interference with busness rdations. Since



the Stabilization Board is acting in furtherance of sound public policy, on behdf of its members
business interests and in a manner permitted by atute, it could not tortioudy interfere with the
plaintiffs business relations with Stabilization’s own members.

{44} IT IS THEREFORE ORDERED, ADJUDGED and DECREED that defendants motion
for summary judgment is granted, and plaintiffS motion for summary judgment and request for

permanent injunction are denied.

This the 10th day of April 2002.

Ben F. Tamille
Specid Superior Court Judge
for Complex Business Cases

! See 7U.S.C. 88511, 723, 1311-1316, and 1445 (setting forth the legal requirements and authority for the federal
tobacco program).

2 See Deloach v. Philip Morris Companies, Inc., No. 1:00CV01235 (M.D.N.C. April 3, 2002) (order granting class
certification in asuit alleging price fixing at tobacco auctions by the major cigarette manufacturers).

37U.SC.829L

*15U.SC. §§ 12-27.

® See, e.g., National Broiler Marketing Ass'n v. United States, 436 U.S. 816 (1978); Case-Swayne Co., Inc. v. Sunkist
Growers, Inc., 389 U.S. 384 (1967); Maryland & Virginia Milk Prod. Assoc. v. United States, 362 U.S. 458 (1960);
United Satesv. Borden Co., 308 U.S. 188 (1939).

® See Case-Swayne Co. v. Sunkist Growers, Inc., 389 U.S. 384 (1967).

"It should be noted that the Bright Belt Warehouse Association, Inc., atrade association of independent tobacco
warehouse owners to which some of the plaintiff warehouse owners belong, sent aletter to Stabilization affirming
that “Bright Belt Warehouse Association is not involved in any endeavor to bring alawsuit against Stabilization and
is not responsible for, or party to, any such litigious action brought forth by any individual warehouse member.”
Letter from Terry C. Campbell, Managing Director, Bright Belt Warehouse Association, Inc. to Lionel Edwards,
General Manager, Flue-Cured Tobacco Cooperative Stabilization Corporation (March 11, 2002) (submitted to the
court with defendants’ supporting materials).



